Deadlock Clause – Shareholders Agreement

* Add/delete іnfоrmаtіоn in brасkеtѕ as аррrорrіаtе 

1. Deadlock

1.1 This Clause shall apply in any case where:

1.1.1 a matter requiring the approval of each of the Shareholders (or of their representatives on the Board) pursuant to any material issue relating to the Company and/or the Group and/or its Business has been considered by a meeting of the Board or of the Shareholders (as the case may be); and

1.1.2 the said approval has not been obtained or no resolution has been carried at two successive meetings of the Board or of the Shareholders (as the case may be) held, inter alia, to consider the matter due to the consent or the resolution (as the case may be) not being obtained because a Shareholder ('the Dissentient Shareholder') or its representative has either voted against the proposal or resolution or has abstained from voting or has failed to attend so making the meeting inquorate; and

1.1.3   such matter is not resolved within [insert days e.g. 14 days] days from the date of the second of such convened meetings. Any such case is hereinafter referred to as a 'Deadlock'.
1.2 In any case of Deadlock each of the Shareholders shall, within [insert days e.g. 14 days] days of such Deadlock having arisen or become apparent, prepare and circulate to the other Shareholder a memorandum or other form of written statement setting out its position on the matter in dispute and its reasons for adopting such position. Such memoranda or statements shall be considered by the Shareholders who shall use their reasonable endeavours to resolve such dispute within [insert days e.g. 7] days of exchange of the memoranda. If the Shareholders shall agree upon a resolution of the matter, they shall exercise their respective Voting Powers to procure (so far as they are able) that such resolution or disposition is fully and promptly carried into effect.

1.3  If a resolution of the Deadlock is not agreed in accordance with the provisions of Sub-clause 1.2 above within [insert days e.g. 20] days of the occurrence of the Deadlock then for a period of [insert days e.g. 14] days from the expiry of the period of [insert days e.g. 7] days referred to in Sub-clause 1.2 ('the Option Period') either Shareholder shall be entitled to give a Sale Notice in respect of the whole of its Share interest. The Sale Notice shall be expressed to be made pursuant to this Clause and shall be irrevocable. The Sale Notice shall either specify a price per Share required by the giver of the notice in respect of each Share to which the Sale Notice relates or shall specify that the price for each Share shall be determined in accordance with the provisions for determining the market value. Subject to the above provisions the Articles of Association shall mutatis mutandis apply insofar as they relate to the offering of Shares to existing Shareholders in the capital of the Company.

1.3.1  In the event that more than one Sale Notice is served on the same day, the Sale Notice which contains the highest price shall be the operative Sale Notice, but in the event that one of the Sale Notices does not specify a price, the first to be received by the Company shall be the operative Sale Notice.
1.4 In the event that at the end of the procedure set out in Sub-clause 1.3 above the other Shareholder has not purchased all the Shares comprised in the Sale Notice then the Sale Notice shall be deemed to have lapsed, and the Shareholder who gave the Sale Notice shall be entitled for a period of [insert days e.g. 14] days thereafter (‘the Purchase Period’) to give notice ('the Purchase Notice') to the other Shareholder that it shall buy all the Shares held by the other Shareholder at the price per Share specified in or determined in accordance with the Sale Notice and the other Shareholder shall be obliged to accept such Purchase Notice. Such sale and purchase shall be completed within [insert days e.g. 14] days of the Purchase Notice having been given.

1.4.1 Any Shares agreed to be sold pursuant to Sub-clauses 1.3 and 1.4 shall be sold free from all liens, charges and other encumbrances and together with all rights and advantages accruing thereto (including the right to receive any dividends or distributions declared or paid on such Shares after the date of Sale Notice or the Purchase Notice, as the case may be).The Shareholders agree to waive (and to procure that any person to whom the Shares may hereafter be transferred directly or indirectly by them shall waive) any rights of pre-emption they may have whether conferred by the Articles of Association or otherwise to such an extent as is necessary to permit the transfer of Shares pursuant to the provisions of Sub-clauses 1.3 and 1.4.

1.4.2 Upon the transfer of a Shareholder's Shares pursuant to the terms of Sub-clauses 1.3 and 1.4 the transferee and the Company (so far as it is permitted by law) shall use their reasonable endeavours to procure that the transferor is forthwith released from all its financial obligations to or on behalf of the Company and, in the event that the name of the Company includes the name or part of the name of the transferor, the other Shareholder hereby undertakes to procure that the Company changes its name to a name not including the name or part of the name of the transferor within [insert period e.g. 6 months] months of the date that the transferor ceases to be a Shareholder. 

1.5 If either no Sale Notice is served within the Option Period or the provisions of Sub-clause 1.4 apply but no Purchase Notice is served within the Purchase Period and at the end of the relevant period the Deadlock persists, the Shareholders shall agree within a further [insert days e.g. 10] days upon one of the following means by which the dispute shall be resolved: 

1.5.1 The Chairman, if any, will be allowed a casting vote on the issue; or

1.5.2 An Arbitrator shall be appointed to decide the issue with all the costs of the arbitration incurred by the Shareholders to be met by the Company; or

1.5.3 The Shareholders shall appoint an independent “Umpire” to whom they shall each deliver within [insert days e.g. 30] days of the date on which the means of breaking the Deadlock under this Clause was agreed a sealed cash-only bid representing the maximum amount they are willing to pay to buy the other out. The Umpire shall open the bids together and whichever Shareholder has tendered the highest (winning) bid shall forthwith buy the lowest bidding Shareholder’s Shares and the lowest bidding Shareholder shall sell his Shares to the winning Shareholder; or

1.5.4  The Company shall be immediately wound up under the voluntary winding up procedure.

1.6 In the event that no agreement is reached pursuant to Sub-clause 1.5 above, the Deadlock shall be resolved by the immediate voluntary winding up of the Company.
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